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Control No. 03024911kai-Pol 
The Honorable Terry Everett 
U .  S House of Representatives 
2312 Raybum House Office Building 
Washington, D.C 20515 

Dear Congressman Everett: 

Thank you for your letter on behalf of your constituent, Frank Smith, regarding the 
Federal Communications Commission’s (Commission) recent amendment to the rules 
implementing the Telephone Consumer Protection Act of 1991 (TCPA). Specifically, he 
expresses concern that, “without the proper mput from the business and association 
community,” the Commission reversed its prior conclusion that an “established business 
relationship” constitutes the necessary express permission to send an unsolicited facsimile 
advertisement Mr Smith indicates that requiring such express permission to be in writing 
will place onerous burdens on associations that wish to fax their members. 

On September 18, 2002, the Commission released a Notice of Proposed Rulemaking 
(NPRM) in CG Docket No. 02-278, seeking comment on whether it should change its rules 
that restrict telemarketing calls and unsolicited fax advertisements, and if so, how. The NPRM 
sought comment on the option to establish a national do-not-call list. and how such action 
might be taken in conjunction with the national do-not-call registry rules adopted by the 
Federal Trade Commission (FTC) and the numerous state do-not<all lists. In addition, the 
Commission sought comment on the effectiveness of the TCPA’s unsolicited facsimile 
advertisement rules, including the Commission’s determination that a prior business 
relationship between a fax sender and recipient establishes the requisite consent to receive 
advertisements via fax The Commission received over 6.000 comments from individuals, 
businesses, and state governments on the TCPA rules. 

The record in U u s  proceeding, along with our own enforcement experience, 
demonstrated that changes in the current rules are warranted, if consumers and businesses are 
to continue to receive the privacy protections contemplated by the TCPA As explained in the 
Commission's Report and Order released on July 3, 2003, the record indicated that many 
consumers and businesses receive faxes they believe they have neither solicited nor given their 
permission to receive Consumers emphasized that the burden of receiving hundreds Of  
unsolicited faxes was not just limited to the cost of paper and toner, but includes the time spent 
reading and disposing of faxes, the time the machine is printing an advertisement and is not 
operational for other purposes, and the intrusiveness of faxes transmitted at inconvenient times, 
including in the middle of the night. 
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As we explained in the Report and Order, the legislative hlstory of the TCPA indicates 
that one of Congress' primary concerns was to protect the public from bearing the costs of 
unwanted advertising. Therefore, Congress determined that companies hat  wish to fax 
unsolicited advertisements to customers must obtain their express permission to do SO before 
transmitting any faxes to them. The amended rules require all entities that wish to transmit 
advertisements to a facsimile machine to obtain permission from the recipient in writing. 

The Commission's amended facsimile advertising rules were initially scheduled to go 
into effect on August 25, 2003. However, based on additional comments received since the 
adoption of the July Report and Order, the Commission, on its own motion, determined to 
delay the effective date of some of the amended facsimile rules, including the elimination of 
the established business relationship exemption, until January I ,  2005. The comments filed 
after the release of the Report and Order indicate that many organizations may need additional 
tune LO secure this written permission from individuals and businesses to which they fax 
advertisements Enclosed is the Commission's Report on Reconsideration, released on August 
18, 2003. 

We appreciate your comments We have placed a copy of Mr Smith's correspondence 
In the public record for this proceeding. Please do not hesitate to contact us if you have 
further questions 

Sincerely, 

Chief 
Consumer & Governmental Affairs Bureau 

Enclosures 



COMMlrTEE ON VETERANS' AFFAIRS 
Or l r r l r l l .  .*D I*YE.TIG.110* 

PERMAVEUT SELECTCOMMITTEE ON August 14,2003 
INTELLlGENCE 

HOMrabk Michael Powell 
Chairman 
Federal Communications Commission 

Washington, D.C. 20554 

RE. Frank Smith 

445 12h street, sw 

Anchor Managing General Agency 
P . 0  Box 11088 
Montgomery, AL 361 I 1  

Dear Chairman Powell: 

Enclosed is correspondence from my constituent, above, regarding his concern 
adout the proposed changes to the regulations that implemented the Telephone Consumer 
Protection Act of 1991 and how those chaeges yould impact businesses and associations. 

I will appreciate your affording my constituent all due and appropriate 
consideration under the law. and any information you are able to provide. I will be 
grateful if you will respond to me at my Wahngton office in a form that I may share 
wlth my constltuent. My address is 2312 Raybum Building, Washington, D.C. 20515. 

Thank you III advance for your prompt attention to this matter 

TEllrl 
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ANCHOR MANAGING GENERAL AGENCY, INC. 
P.O. Box 11088 

Montgomery, Alabama 36111 

(334) 213-5678 Phone 
(334) 213-5699 Fax 

August 7, 2003 

Rep. Terry Everett 
2312 Raybum House Omce Eulldlng 
Washlngton, D.C. 20515-0102 

Fax: 202-225-8913 

I am wriUftg to alert you to the recent dcWcns taken by the FCC to amend the mgubtbns that 
Implement the Tekphone Consumer Prokction Act of1991 (TCPA). The FCC has dKMsd, 
whYtout lhe pmper Input from the bushess and assdatlon communitks, to mod/& the current 
law by doing away wlth the "established buslness mhtkmshlp'provkion pemlnlng to h x  
E d ~ r t I 6 e ~ m k .  Thls amendment Wlllplace mcmus admlnkmth and economk burdens by 
requiring 'expressed written m s e n r  horn thelr own customers or members pdor to sendlng 
a fax advertisement. I hope you share In my concern wcr fir$gnernur Rstrktlon of 
IeglUmate cmnmerclal .divlly. 

The new FCC readlng of Ute TCPA pmhlbk any person or entfly from sendlng any fax that 
contalns an unsolwtcd adverNsement whwl k d e h d  as "any marerblsdvemslng the 
commercial svalkblltiy or qualtiy ofany pmperty, good, or services whndr Is hrnsmltted to 
any person wlthout that person's pdor express lnvltaflbn or pennkslon.. As a mu& the 
established bushes relaUonshlp Is no longer sumclent to pemll faxes to be bansmltted. 
Assodatlons and businesses are now faced wlth the challenging admlnlsmtlve, Mal, 
economk and m n i  keephg ramrncams that wlll arise thanks to the new Fcc  ch8ngCs. 

The proposed changes, whlch are xheduled to go Into e M  on August 25,2003 - 30 days 
afferihey were publkhed In the Federal Reglster on July 25, 2003, wlll create a slgnlllcant 
economk and labor-lntenslve burden Ibr the arsoclatlon and buslness communltks. The 
ad]ustment In the TCPA wlll requlre srpn written wnsent to allow fams to be Sent that mntaln 
unsolicited advertlsemcnts. It wouM even requlm written consent for faxes pcrtalnlng to 
evenh such as annual meetings. 

While these changes may be sultabk for resldentlal tekphone numbers as Me new Do Not Call 
registry pmvhies, they am certainly not acccptabk for agent-to-clknt and assocbtbn-k- 
member facslmlle communicatbns. Many buslnesses and associations rely on faxes 11s a 
prlme source of communkatlon and m8rketIng to meet the needs cl thelr membe~s. 

wm pemmes wch lng  $11,000 per unauthomd fax, few assoclatlons or small businesses 
can flnanclal& endure such a wn8lly. The pmpovd FCC dangcs are a prlme exampk Of 8n 
Mea where bSe unlntended consequences and dlsadvantages far whvelgh the benents. Please 
/oh me In requesting the FCC halt ef irk to change the cumnt TCPA. 


